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UNI TED STATES OF AMERI CA
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Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
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DAVI D R HI NSON,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant
Docket SE-13694

V.
CARL ADANE,

Respondent .

N N N N N N N N N N N N N N

CPI Nl ON AND ORDER

Respondent has appealed fromthe oral initial decision
i ssued by Adm nistrative Law Judge Wlliam R Millins at the
conclusion of an evidentiary hearing held in this case on July
25, 1994.' In that decision, the law judge affirned the
Adm ni strator's anmended energency order revoking respondent's

| nspection Authorization (I A) based on allegations that he

! Attached is an excerpt fromthe hearing transcript
containing the oral initial decision.
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violated 14 C.F. R 43.12(a)(1) [falsification of maintenance
records] and 43.15(a)(1l) [failure to determ ne whether aircraft
under inspection neets applicable airworthiness requirenents]? in
connection wth an annual inspection respondent clains he
performed on a North American Navion aircraft. For the reasons
di scussed bel ow, respondent's appeal is denied and the initial
decision is affirned.

On April 14, 1994, respondent signed an aircraft | ogbook
entry certifying that he had perfornmed an annual inspection on
the subject aircraft (N827JR) and found it to be airworthy as of
that date. (Exhibit A-1.) At all tinmes relevant to this case
the aircraft was |ocated at a small airport in Mdland, Texas.
The operator of a maintenance facility at the airport (Dwaine
Moore) testified that on April 14, he saw respondent wal k around

the aircraft and lift one engine cow, but that he did not see

2§ 43.12 Maintenance records: Falsification, reproduction,
or alteration.

(a) No person may neke or cause to be nade:

(1) Any fraudulent or intentionally false entry in any
record or report that is required to be nade, kept, or used
to show conpliance with any requirenent under this part;

* * *

8§ 43.15 Additional performance rules for inspections.

(a) General. Each person perform ng an inspection required
by Part 91, 123, 125, or 135 of this chapter, shall --

(1) Performthe inspection so as to determ ne whether the
aircraft, or portion(s) thereof under inspection, neets al
appl i cabl e ai rworthi ness requirenents;

* * *
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respondent performany work on the aircraft.® M. More
testified that respondent left 50 mnutes after arriving. (Tr.
80-82.) M. More imediately al erted FAA Airwort hi ness
| nspector M chael Jordan that respondent's sign-off m ght not
have been based on an adequate inspection. |nspector Jordan
i nspected the aircraft that same day and found the foll ow ng
di scr epanci es:

1. Airwrthiness certificate did not reflect the current
regi stration nunber;

2. Rotating beacon was inoperative; and

3. Exhaust tail pipe hangars were mssing on the left side
of the engine.

| nspector Jordan left the airport, and returned |ater the
sane day to place an aircraft condition notice on the pl ane,
indicating that the three above-listed discrepancies were
considered to be an inmm nent hazard to safety and that operation
of the aircraft prior to correction would be contrary to the
Federal Aviation Regulations. (Exhibit A-3.) The owner of the
aircraft testified that after Inspector Jordan's first visit on
April 14, but before his second visit that day (when he issued
the condition notice), the owner flewthe aircraft to and from
anot her airport, where he had the aircraft washed.

The next norning, Inspector Jordan returned to the airport

® M. More testified that the airport operator had called
hi mthat norning and infornmed himthat sonmeone was to performa
"drive-by" annual inspection that day, and had asked himto watch
for it and report the situation to the FAA (Tr. 79, 82.) There
is no indication in the record of how the airport operator
| earned of this information.
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and conducted a nore detailed inspection of the aircraft, which
had by that tinme been brought to M. Moore's maintenance facility
at the airport, and found the foll ow ng additional discrepancies:
4. Carburetor air heat hose was m ssing;
Exhaust manifold was | oose on the right side;

Turn and bank was i noperative, and not placarded;

A conpression test had not been done [evident because of

5
6
7. Landing gear warning swtch on throttle was inoperative;
8.
rust on spark plugs];

9. Wieel bearings had not been inspected [evident because
of dirt on bearings]; and

10. Engine driven hydraulic punp pressure outlet fitting was
chaffed through at | east 70% of the wall thickness.

Approxi mately two weeks | ater, M. More again summoned
| nspector Jordan to his maintenance facility, where the aircraft
was still being exam ned and repaired, to observe the foll ow ng
addi tional discrepancies:

11. ELT battery was expired;

12. Birds nest found in right wing inside |andi ng gear
wheel well; and

13. R ght hand fuel tank scupper line stopped up with nud
dauber nest.

At the hearing, Inspector Jordan testified that these itens
shoul d all have been di scovered during an annual inspection. He
testified that because of these discrepancies the aircraft was
neither airworthy nor safe for flight, and concluded that, in
spite of the |ogbook entry signed by respondent, the aircraft had

not received an annual inspection "that cane close to neeting the
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required items in [14 C.F.R Part] 43, Appendix D."* (Tr. 38,
20, 27, 70-71.)

Respondent concedes that no annual inspection was perforned
on April 14, the day he signed the | ogbook entry certifying its
conpletion. He maintains, however, that he perforned the
i nspection one nonth earlier during the nighttinme hours of March
14 and 15. The aircraft owner was apparently out of town at that
time, and respondent was unable to sign the aircraft | ogbook
because it was unavail able. Therefore, he asserted that he
returned to the airport on April 14, in order to "conplete" the
i nspection by reviewng the Airworthiness Directive notes and
signing the | ogbook. Respondent indicated that it takes 6 to 8
hours to drive fromhis hone to the airport where this aircraft
is based. He testified that he has perforned several annual
i nspections on this aircraft, and that $250 is his standard rate
for an annual inspection.?®

Al t hough respondent offered no explanation as to why he did
t he annual inspection during the night, he entered into evidence
what purported to be a witten statenent by a nechanic trainee
named Sheri Smith, describing the circunstances under which she

all egedly hel ped himwork on the aircraft on those nights.

* Part 43, Appendix D sets forth the m ni num scope and
detail of itens to be included in an annual inspection. (Exhibit
A-2.)

> I nspector Jordan opined that an annual inspection on this
aircraft woul d take about 20-25 hours and mi ght cost between $800
and $1,500. (Tr. 37.) M. Moore testified that an annual
i nspection woul d take approxi mately 23-26 hours, and woul d cost
$800 to $900. (Tr. 87.)
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(R4.) As recited in that statenent, "I asked why the urgency of
working in the cold at night and Adans told ne there were sone
smal| airport political problens and it would be better for
everyone if we did the work at night." Respondent also offered
into evidence what purported to be a copy of a checklist of itens
he acconplished during his annual inspection of the subject
aircraft, and clainmed that he placed the original in the owner's
aircraft |ogbook.?®

Respondent chal |l enged the rel evance of the inaccurate
ai rworthiness certificate (item#1), noting that he was not
responsible for its accuracy. He also asserted that the rotating
beacon (item #2) was intermttently operative when he inspected

" and that the turn and bank

it, and that this was sufficient;
(item #6) was nerely noi sy, not inoperative. He denied that any
of the other deficiencies noted by Inspector Jordan existed at
the tinme of his inspection.

| nspector Jordan acknow edged that the inaccurate
airworthiness certificate (item#1), although a bar to | egal
operation of the aircraft, was not a discrepancy for which

respondent was responsible. (Tr. 47, 51.) He also testified

that, although the expired ELT battery (item #11) is sonething

® The owner, who testified at the hearing as a wtness for
the Adm nistrator, was not questioned by either party about the
exi stence of such a checkli st.

" Inspector Jordan testified that an intermttently
operating beacon is considered inoperative. H's inspection
revealed that "the problemw th the beacon was that it popped the
circuit breaker continuously [indicating that there was] a direct
short to the ground.” (Tr. 26.)
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that would normally be addressed during the course of an annual
i nspection, it is not a requirenent. (Tr. 34.) Further, the
owner of the aircraft testified that he had renoved the
carburetor air heat hose (item #4) shortly after respondent
signed of f on the annual inspection. Thus, on this record,
responsibility for these discrepancies (#1, #11, and #4) cannot
be attributed to respondent.?®

The | aw judge held that the di screpancies found by | nspector
Jordan could only have been caused "through sone hard wear and
tear on the . . . aircraft.” (Tr. 171.) In light of the fact
that the aircraft made only one short flight between the tine of
respondent's purported annual inspection and the discovery of the
di screpancies, the | aw judge found that the annual inspection,
"if done at all, was certainly done in violation of [section]
43.15(a) (1)." (Tr. 173-74.)

I n di scussi ng whet her respondent had perfornmed an inspection
at all, the law judge noted that "the docunment that purports to
be the checklist" respondent used while perform ng the annual
i nspection (Exhibit R 3) was apparently not in the aircraft
| ogbook obtai ned by Inspector Jordan just hours after respondent

signed it. He also described Exhibit R4 as the "statenment of a

8 Respondent has filed a nmotion to strike nost of the
factual allegations in the conplaint. Despite the fact that

certain of the allegations -- specifically, the itens discussed
above, as well as the fact that an aircraft condition notice was
issued -- may not be directly relevant to the violations alleged

agai nst respondent, all of the factual allegations were
established in the record. W therefore decline to strike any of
t hem
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nmystery woman [indicating] that she went out with M. Adans, and
in the mddle of the night, they did the work on this airplane
because there was sone political problenms going on at this
airport and it was better to come in in the mddle of the night,
in the cold of night, and work at this small airport.” He noted
that the statement was not notarized, contained no address or
t el ephone nunber, and "there is no way of know ng whether this
person exists." (Tr. 173-74.) The |aw judge then nade an
explicit credibility finding against respondent, stating "I don't
believe this checklist; | don't believe this nystery |lady's
letter. | believe that the evidence has established by a
preponderance that there was an intentionally false entry made in
the record . . . | amsatisfied . . . that M. Adans did a drive-
by inspection.” (Tr. 175.) Accordingly, the |aw judge affirnmed
the section 43.12(a)(1) falsification charge.

On appeal, respondent takes issue with what he views as
inproprieties in Inspector Jordan's conduct. Specifically,
respondent clains that Jordan's position that the three
di screpancies noted at his initial inspection were serious enough
to warrant imedi ate grounding of the aircraft by the aircraft
condition notice he eventually issued, is inconsistent with his
failure to inmmediately issue the notice and wth his alleged
statenents to the aircraft owner at the time of the initial
i nspection that the annual inspection was valid and the aircraft
could be legally flown. Respondent also clains that |nspector

Jordan gave fal se testinony on several points, and that he was
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prejudi ced and bi ased agai nst respondent. Accordingly,
respondent reasons, Inspector Jordan's testinony cannot be relied
on to establish the deficiencies alleged by the Admnnistrator in
this case, and thus there is insufficient proof that he did not
perform the annual inspection.

Regardi ng the al |l eged inconsi stency between | nspector
Jordan's failure to inmmediately issue a condition notice upon
di scovery of the three discrepancies contained therein, and his
stated position that these discrepancies warranted i nmedi ate
grounding of the aircraft, we note first that respondent has
m scharacterized I nspector Jordan's testinony. |nspector Jordan
agreed with respondent's representative on cross-exan nation
that, at the tinme of his initial inspection (when he knew of only
the first three discrepancies), the annual inspection respondent
had apparently performed woul d be considered valid if these three
itens were repaired. (Tr. 56.) Although he testified that the
aircraft could have been legally operated prior to issuance of
the condition notice (Tr. 57), he also testified that he
responded to the aircraft owner's question as to whether he could
operate his plane the next day by saying he thought the three
di screpancies could be fixed prior to that tinme, thus suggesting
that -- despite his non-issuance of a condition notice at that
time -- Inspector Jordan did not expect the owner to operate the
aircraft until after the itens had been repaired. (Tr. 55-56.)

In any event, neither Inspector Jordan's reasons for

del ayi ng i ssuance of a condition notice, nor any arguable
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i nconsistency in his position, are of any relevance to the
violations at issue in this case. Respondent's violations were
proved by evidence show ng that the condition of the aircraft at
the tinme of his sign-off was such that he could not have
performed a proper annual inspection. The |aw judge, who
listened to all of the testinony, credited I nspector Jordan's
testinmony as to the condition of the aircraft.® To the extent
respondent intends to argue that Jordan's failure to i medi ately
i ssue the condition notice indicates that the discrepancies
contained therein were not safety-related, any such inplication
was di spelled by the plain |anguage of the condition notice
(indicating that the itens were considered an i mm nent hazard to
safety), and by Inspector Jordan's testinony that the
di screpanci es were indeed safety-rel ated.

Regardi ng respondent's all egations that |nspector Jordan
knowi ngly gave fal se testinony on several points and that we are
therefore precluded fromrelying on any part of his testinony, we

find these charges to be whol |y unsubstantiated.® Respondent's

°® This was, at least in part, a credibility finding which we
wi Il not overturn unless the |aw judge acted arbitrarily,
capriciously, or the result is incredible or against the
overwhel m ng wei ght of the evidence, factors not present here.
Adm nistrator v. WIlson, NTSB Order No. EA-4013 at 4-5 (1993).

10 Respondent's assertion that |nspector Jordan coul d not
have pl aced the condition notice on the canopy handle on the |eft
side of the aircraft because this particular aircraft has no such
handl e on the left side, is unsubstantiated in the record.

Al t hough respondent attaches to his brief copies of photographs

purporting to show that the handle is actually in the top center
of the canopy, no such evidence was submtted at the hearing and
the photos are thus inproperly proffered at this stage.

Moreover, to the extent Inspector Jordan nmay have m stakenly
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claimthat | nspector Jordan was prejudiced against himis
apparently based on the aircraft owner's testinony that I|nspector
Jordan told himthe FAA was "after" respondent, and were "going
to get his ticket." (Tr. 118.) Even if statenents to this
effect were made -- we note Inspector Jordan was never asked
whet her they were nade, and the | aw judge nade no credibility
finding as to the owner's claimthat they were -- we are not
convi nced that they evidence any inproper prejudice or bias
agai nst respondent. Nor do they invalidate the | aw judge's
acceptance of Inspector Jordan's testinony as to the condition of
the aircraft, and his findings that respondent violated the cited
regul ati ons.

In sum we see no basis for disturbing the | aw judge's
findings that the discrepancies listed in the conplaint existed
at the tinme of respondent's sign-off' and that respondent did
(..continued)
recall ed the exact |ocation where he placed the condition notice,
we see no basis for concluding that such a mnor error taints the
remai nder of his testinony.

As for respondent's claimthat |nspector Jordan
m srepresented the date of his third inspection of the aircraft,
we note that Jordan agreed that his inspection was probably the
Monday after April 28, and not on April 28 (the date cited in the
conplaint). Thus, the error, if any, was in the order of
revocation/conplaint, not in Inspector Jordan's testinony. The
| aw j udge noted, and we agree, that such an error is not fatal to
the Admnistrator's case. (Tr. 69.) Finally, we see no support
in this record for respondent's assertion that |nspector Jordan
testified fal sely about witnessing a gear retraction test on the
aircraft.

1 As noted above, the law judge credited the owner's
testinmony that he renoved the carburetor air heat hose (item #4)
after the sign-off, and thus held that respondent was not

responsible for this discrepancy. (Tr. 170.) Nor, as also noted
above, are itens #1 and #11 attributable to respondent. W find
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not perform an annual inspection of the aircraft.

ACCORDI NAY, |IT IS ORDERED THAT:
1. Respondent's appeal is denied; and
2. The initial decision is affirnmed, as consistent with this

opi ni on and order.

HALL, Acting Chairmn, LAUBER, HAMVERSCHM DT and VOGT, Menbers of
the Board, concurred in the above opinion and order.

(..continued)
t he remai ni ng di screpancies, however, sufficient to support the
regul atory violations and sanction affirnmed in this case.



